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AT aCOURT of GENERAL SESSIONS 
of the Peace, holden in and for the City 


and County of New-York, at the City- || 


Hall of the said City, on Monday the 3d 
day of Vovember, in the year of our Lord 
one thousand eight hundred and seven- 
teen— 

PRESENT, 


The Honourable 


JACOB RADCLIFF, Mayor, 

THOMAS R. SMITH, and id 

ANTH’Y L. UNDERHILL, § °°" 
Hvucu Maxwe tz, District Attorney, 
Joun W. Wyman, Clerk. 


GRAND JURORS. 


Tromas I. Campsetr, Foreman. 
A. Bioopcoon, Perez Jones, 
Joun L. Bowne, Nari’s. Lawrence, 
Joun Battin, Joun N. Lurr, 
Gitsert Covrant, Isaac Marquann, 
Ernram Conrap, Amos Morss, 
Jameson Cox, Coun Reep, 
Bensamin Desosry, Danie, E. Tyver, 
Moses Fieps, SKEFFINGTON SELBY, | 

Jonatrnan Harnep. 


(NUISANCE.) 
BENJAMIN PRESCOTT’S CASE, 
Maxwet, Counsel for the prosecution. 











Price, Counsel for the defendant. 


Pore. 


A lawful business, ina populous city, ought so to | 


be exercised that the least possible annoyance | 
or inconvenience should arise to the prejudice 
of the citizens. 

On the traverse of an indictment for erecting and 
continuing a certain distillery for distilling and 
rectifying spirits, in which there were certain 
furnaces which emitted large quantities of smoke, 
to the great annoyance of the people, which al- 
legation appeared to be supported, and it fur- 
ther appeared that the chimney conveying such 
smoke was low, this was held a common nui- 
sance, 

Where divers persons, in a populous city, living 
adjacent to a distillery from which issued noi- 
some smells and vapours, were thereby much 
incommoded, and the air was rendered uncom- 
fortable, though such smells and vapours are 
not, in their nature, unhealthy, it was held that 
such distillery was not, therefore, the less a 
nuisance, 











—_—= 
The defendant was indicted for a com- 
mon nuisance, in erecting and continuing 
erected, from the first day of May last 
until the day of taking the inquisition, 
certain coppers, cisterns, boilers and fur- 
naces, enumerated in the indictment, for 
the purpose of distilling, fomenting aad 
rectifying spirits, by which certain noxious 
and offensive smells, stenches, vapours, 
and smokes were emitted and issued there- 
from, which rendered the air impure, 
unhealthy and uncomfortable, to the great 
damage and common nuisance of divers 
the inhabitants of the city of New-York. 
It appeared in evidence, that the dis- 


tillery, which is the subject of this indict- 


ment, was erected a number of years ago, 


‘and has been, and is still used for distil- 


ling from molasses a liquor commonly 
called New-England rum. The buildings 
composing the establishment stand near 
the southwest corner of Broadway and 
White-street, the latter of which, near 
and adjacent to the distillery, contains 


many elegant and spacious buildings. 


The distillery, which was erected pre- 
vious to most of the surrounding houses, 
stands a little out of either street ; and in 
Broadway and White-street, facing the 


‘establishment, there are several vacant 
‘lots. The land on which this latter street 


“ Who shall decide when doctors disagree ?” } is built, has a gradual descent from Broad- 
\| 
| 


way towards the North River; and 
Waiker-street is the next street above 
White, running parallel therewith. 

From the testimony of a number of 
witnesses residing in White-street, adja- 
cent to the distillery, and others, who 
had frequently visited persons living in 
the neighbourhood, it appeared that large 
quantities of smoke issued from the chim- 
ney or chimneys of the distillery, which 
beat into the windows of the nearest build- 
ings, especially when the wind was from that 
quarter ; and particles of soot were diflus- 
ed abroad a considerable distance ; that 
there issued through a drain leading from 
the distillery into the street, large quantities 
of hot water, which, running down the gut- 
ter, often occasioned a cloud of vapour to 
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arise; that there trequently ran, through | 
the same drain, a liquid substance, of a 
sour, sickish smell, called the returns, | 
which, by some of the witnesses, was re- 
presented as extremely offensive, inso- | 
much that divers of the neighbours adja- 
cent to the distillery were obliged to close 
their doors and windows during the warm 
season, and frequeniiy remove from one 
room into another, to avoid the intolera- 
ble stench. Several of the witnesses on 
behalf of the prosecution, represented 
that the smoke was very offensive, and 
occasioned a difficulty in breathing. 

In addition to the above facts, it was 
proved that there was great danger of fire 
to the adjacent houses; and that there 
was a pump in the rear of the distillery, 
kept in operation by machinery every day 
mn the week, and almost through each 
night, which produced a continued clat- 
tering noise, and greatly disturbed the 
repose of the neighbours. The indict- 
ment, however, contained no allegation 
calculated to embrace either of those 
grievances. 

On the subject of the healthy or un- 
healthy nature of the matter issuing from 
the distillery into the street, several me- 
dical gentlemen were sworn. There was 
a manifest diversity of opinion on the sub- 
ject: but the weight of evidence seemed 
to favour this general conclusion—that, al- 
though the returns running from the dis- 
ullery were not, in their nature, unheal- 





thy, but rather an antidote to putrefaction, 
yet the effluvia arising from that substance | 
was disagreeable to many, and rendered 
the situation of those persons residing 
near the distillery uncomfortable. The 
smoke, also, was proved to be uncomfort- 
able, and rather noxious. 

Dr. Benjamin Kissam, residing at No. 
154 White-street, was of the opinion, 
that the effluvia arising from matter issu- 
ing from the distillery was pernicious to 
health, and in warm weather would, most 
probably, produce bowel complaints and 
other sickness. 

On this subject, Dr. David Hosack, Dr. 
Jno. W. Francis, and Dr. Sam’h. L. Mitchell 
concurred in the opinion that such mat- 
ter, from its nature, was not calculated to 
produce an exhalation prejudicial to health. 
The two first-named gentlemen stated. 
that the carbonic acid in the returns was 








considered rather as an antidote to putre- 
faction. Several persons, who had been 
engaged in the business of distilling a 
number of years, confirmed this opinion, 
by stating that it was a general belief. 
founded on experience, that persons work- 
ing in a distillery were less subject to dis. 
orders, and more healthy, than mankind 
in general. 

The learned gentleman last named, was 
called as a witness on behalf of the prose- 
cution; and, in delivering his opinion, 
stated, that he had occasion, recently, to 
examine the subject, and that if any pes. 
tilential eflluvia arose from the returns of 
a distillery tor New-England rum, he had 
yet to learn it. There was a number of 
other kinds of business carried on in this 
city, the exercise of which was far more 
pernicious to health. Among these, the 
Doctor mentioned a common blacksmith’ 
forge, in which coal was burned, anda 
potter’s kiln: indeed, said he, a great 
city is made up, ina measure, of acollec- 


tion of nuisances. There is a variety of . 


fetid smells and uncomfortable exhala- 
tions on every side of us; and the best, 
and perhaps the only way is, for those who 
live in the city, to compound with each 
other, and, if possible, live in harmony. 
The Doctor further stated, that he resi- 
ded in the neighbourhood of the distillery, 
and never suffered any inconvenience {rom 
the operation of that establishment. __ 

The defendant produced a number o! 
witnesses, some of which lived near the 
distillery, some in the same street, but at 
a distance, and some living in Walker- 
street, who stated that the smeli was not 
offensive, and did not annoy them. 

It was further proved, in the progress 
of the trial, that there were two other 
distilleries of the same nature in the city ; 
and that this establishment was conducted 
in as regular and cleanly a manner as Was 
consistent with the nature of the business. 
The foreman of the distillery stated that 
the returns were scarcely ever discharg- 
ed more than twice a week, and that this 
operation required but a short time. 

During the trial, the court took a re- 
cess, and recommended that the jury, @ 
the mean time, should take a view of the 
establishment ; which was agreed to by 
the parties. 

The court, several times during the 
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trial, inquired of the witnesses concern- 
ing the height of the chimneys, and whe- 
ther, if they were built higher, the smoke 
would not, most probably, be borne so 
high that it would not enter into the win- 
dows of persons living adjacent ? 

It appeared, on this point, that the 
buildings used as a distillery were much 
lower than the surrounding houses, and 
that the chimneys were not carried far 
above the roof. 

Before the counsel had proceeded to 
sum up the case, the court suggested that, 
from the testimony, it did not appear that 
the indictment, in that part relating to the 
noisome and unhealthy smells arising from 
the returns, was supported. In the view 
of the court, there still remained a ques- 
tion as to the smoke issuing from these 
chimneys—whether, by raising them 
higher, the smoke might not be prevent- 
ed from entering the ‘windows of people 
living in the neighbourhood, was a ques- 
tion to which the court wished the atten- 
tion of the counsel to be directed. 

Price, before addressing the jury, read 
the following authorities : 

‘* It seems that acommon nuisance may 
be defined an offence against the public, 
either by doing a thing which tends to the 
annoyance of the king’s subjects, or by 
neglecting to do a thing which the com- 
mon good requires.” (2 Hawkins, 144. 
b. 1. c. 75. 8. 1.) 

‘+ But annoyances to the interest of 
purticular persons are not punishable by 
a public prosecution, as common nui- 
sances, but are left to be redressed by 
the private actions of those aggrieved by 
them.” (Ibid. s. 2.) 

‘* Nocumentum est triplex: Ist, pub- 
licum sive generale—2d, commune—3d, 
privatum sive speciali. 

‘* Publicum ad nocumentum totius reg- 
ni—commune, ad commune nocumentum 
transientium—privatum, ¢ as to a house, a 
mill,” &c.* (2 Inst. p. 406., letters b. 
Cc. 

‘‘ It has been decided, that it is nota 
common nuisance to make candles in a 





* A nuisance is threefold : Ist, public or gene- 
ral; 2d, common ; 3d, private or special. 

A public, is a nuisance to the whole realm; a 
common, to the common nuisance of passengers, 
4 private, &e. 

















town, because the needfulness of them 
shall excuse the noisomeness of the smell.”’ 
(2 Rol. Ab. 139.) 

** [fat the time of setting up a house in 
which a nuisance is alleged to be, there 
had been no houses near enough to be 
prejudiced by it, but some were built 
since, it would be at the peril of the build- 

* (12 Mod. 342.) 

** It is a private nuisance for one neigh- 
bour to set up and exercise an offensive 
trade, as a tanner’s, a tallow eumier"s, or 
the like, to the detriment of another ; for, 
though these are lawful and nec essary 
trades, yet they should be exercised in 
remote places, the rule being—Sic utere 
tuo, ut alienum non laedas.”’ So use your 
own, as not to injure the property or right 
of your neighbour. (3 Black. Com. p. 
217.) 

‘¢ The fears of mankind, however rea- 
sonable, will have no effect in determining 
what shall be a nuisance.” (3 Atk. 750. 
2 Hawkins, 147.n. 1 Johns. Rep. 78 

The counsel insisted that the offence 
proved, if any, was a private nuisance, to 
redress which, the imdividuals aggrieved 
should be driven to their private action 
for damages ; that in a city like this, it 
could not but be expected, that trades 
must be exercised which, in their opera- 
tion, were necessarily uncomfortable to 
individuals ; but men of wealth and fash- 
ion, who affected to be incommoded by 
the smells and vapours incidental to a city, 
should remove to their country seats. 

The trade in which the defendant was 
employed, was a lawful one ; and the ju- 
ry, by finding him guilty, would establish 
a precedent in the community, fatal to the 
exercise of many other professions which 
the public good required to be carried on, 
and would deprive the defendant of his 
whole property, which he had vested in 
this establishment, 

Maxwell, contra. 

The Mayor charged the jury, that, as 
this was a subject of much interest, it re- 
quired their serious attention. Where 
an individual commences a business which 
is unlawful, this, of itself, is a nuisance ; 
but if lawful, it ought so to be exercised 
that the least possible inconventence should 
result to the prejudice of others. ‘The 
general, principle relating to cases of this 





description, is, that a man should so con- 
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duct his own business as to do no injury 
to others. 

The business pursued by the defend- 
ant is not, in itself, unlawful ; and the ge- 
neral question proper for the considera- 
tion of the jury is, whether he does so 
conduct his business as to produce the 
least possible injury to others ? 

The court has already suggested the 
view taken with regard to that part in the 
indictment relating to the fetid exhalations 
said to be produced by the discharge of 
the returns into the street. ‘Though this 
matter may not, from its nature, be calcu- 
lated to produce an effluvia noxious or un- 
healthy, yet, should it render the air un- 
comfortable or disagreeable, it would be a 
nuisance. But as it appears, by the tes- 
timony of the foreman, that the returns 
are seldom discharged more than twice a 
week, it is worthy of the consideration of 
the jury, whether it would not be too ri- 
gid to convict the defendant on that part 
of the charge. 

With regard to the danger to other 
buildings by fire, and the noise proceed- 
ing from the working of the pump, the 
jury cannot inquire, because the indict- 
ment does not embrace either of these 
charges. 

The most important, and, indeed, the 
only question, to which the court think 
proper to call the attention of the jury is, 
Whether the smoke issuing from the chim- 
neys of this distillery might not be pre- 
vented from entering the windows of the 
adjacent buildings, by carrying the chim- 
neys higher? Should the jury believe 
that this annoyance, by that means, might 
be prevented, the omission to do this is a 
nuisance, for which the defendant is an- 
swerable. 

It has been insisted on his behalf that 
this, if any, is a private nuisance. But 
there are no precise rules for determining 
whether a nuisance is common or private ; 
each case must depend on its own peculiar 
circumstances. 

The jury found the defendant not guilty. 
(MANSLAUGHTER——EXCUSABLE HOMICIDE. ) 
GEORGE STANTON’S CASE. 
Maxwe.,Counsel for the prosecution. 
Garventen, Counsel for the prisoner. 


In a sudden affray between V., a stout, athletic 
man, and §., much his inferior in strength, in 





which it appeared that V. was rather the aggres. 
sor, after a struggle between them onthe ground 
both rose, and a mob having collected, a heavy 
stone is cast at V. which fractured his skull, and 
ultimately deprived him of life. That such stone 
was cast by S., is not otherwise proved on the 
trial than by his examination taken inthe police, 
which states that “after S. had cleared himself, 
he picked up a stone, and told V., that if he did 
not let S. alone, he would hurt him: V. cameat 
S. again, and he then threw,the stone and knock. 
ed him down.” On the traverse of an indict. 
ment against S. for manslaughter, it was held 
that this was excusable homicide. 


Where in such case it is proved by a skilful sur. 


geon, that after the accident, he performed the 
operation of trepanuing on V., who had every 
rational prospect of recovering, but that in di- 
vers fits of delirium he tore open his wounds, 
by which death was induced, but that such deli- 
rium was the result of such blow on the head, it 
was held, that it was well laid in the indictment. 
and proved that the death was occasioned by such 
blow. 


The prisoner was indicted for mav- 


slaughter, committed on Christopher Van 
Alen, on the 6th of October last, by cast- 
ing a heavy stone at the said Christopher, 
which struck him on the head, and inflict- 
ed a wound, of which said wound he the 
said Christopher afterwards died. 


It appeared in evidence, that on the 


evening of the day laid in the indictment, 
the deceased, who was a stout, athletic 
man, was in the grocery store of Daniel 
Banvard, at the corner of Broadway and 
Collect-street, and the prisoner came 
there also. 
drinking, when a quarrel arose between 
them concerning some matter of no im- 
portance. 
rel did not appear, but it was proved that 
the deceased struck the prisoner the first 
blow, and Banvard turned them both into 
the street. 
them onthe pavement—both were down— 
a large number of persons collected, and 
the combatants were parted. 
deceased was stepping from the street 
on the side-walk, a stone struck him on 
the forehead, and he fell. 
place on Monday evening: he was car- 


ried to the hospital, and on the Sunday 
following died. 


It appeared that they were 


Which commenced the quar- 


A scuffle took place between 
While the 


This took 


It appeared, from the testimony of Dr. 


Valentine Mott, that the skull of the de- 
ceased being fractured when brought to 
the hospital, the Doctor found it necess@- 
ry to perform the operation of trepannin<. 
He performed the operation, and found 
Iconsiderable coagulated blood on the 
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brain. The operation was calculated to 
afford relief, and the deceased was in a 
fairer way of recovery than most others 
having suffered the same operation: but 
ina fit of delirium, occasioned by the blow, 
the deceased tore off the bandage from 
his wound, which produced strong symp- 
toms of inflammation on the brain, and, 
finally, led to his death ; which, it was the 
opinion of the Doctor, as far as he was 
able to judge, would not have followed 
had not the deceased torn off the band- 
age. 
The above was the only evidence pro- 
duced on the part of the prosecution re- 
lative to the blow given by the prisoner to 
the deceased. 

Maxwell read the examination of the 
prisoner taken in the police, on the 13th 
of October, from which it appeared, that 
after the deceased and the prisoner were 
put out of the store, as before related, 
they were on the ground, and, “ after ex- 





aminant had cleared himself, he picked up 
a stone, weighing about a pound, and told 
Van Alen if he did not let examinant 
alone, he would hurt him. Upon which, 
Van Alen came at him again, and exami- 
nant then threw the stone, and knocked 
him down, but hurt him more than he ex-* 
pected,” &c. 

It further appeared, that the conduct of 
Van Alen towards the prisoner, while in 
his power, was inhuman—that he stamped 
on him while on the ground—the prisoner 
being much inferior to his antagonist in 
strength and size. 

From the course of the cross-examina- 
tion, it appeared that the counsel for the 
prisoner intended to urge, as a ground of 
defence, that the death was occasioned by 
the deceased himself, who tore off the 
bandage, and not by the blow, as laid in the 
indictment. 

His honour the Mayor, on that point, 
stated that the court did not consider it 
tenable ; inasmuch as it was in proof that 
the delirium was occasioned by the blow, 
and, therefore, the death, by a necessary 
consequence, flowed from the blow as its 
prime cause. 

But the only evidence in the case, of 
throwing the stone, is from the examination, 
which states, in substance, that the de- 
ceased was advancing towards the prisoner 
to do him an injury, and he then gave the 





deceased warning not tocome. Notwith- 
standing which, the deceased pressed on 
the prisoner, who, in his own defence, 
cast the stone, which ultimately produced 
death. The situation of the parties, also, 
should be considered: the prisoner was 
much inferior in strength and size to’ his 
adversary. 

Now, the rule relating to a confession 
is, that the whole is to be taken together ; 
and, under the circumstances of this case, 
it is the opinion of the court, and they so 
charge the jury, that this is excusable ho- 
micide. 

The prisoner was immediately acquitted 
by the jury. 

—s- 
(ASSAULT AND BATTERY—EXECUTION. ) 
ANORIA ROY’S CASE. 


Maxwe tt, Counsel for the prosecution. 
Puanix, Counsel for the defendant. 


Where a constable or marshal prosecutes fora per- 
sonal injury committed on him while in the ex- 
ecution of the duties of his office, he should pro- 
duce, on the trial, the process under which he 
acted ; otherwise the result may be that he him- 
self was the trespasser, 


The defendant, a woman, was indicted 
for an assault and battery committed on 
Andrew Blakely, a constable, while in the 
due execution of the duties of his office. 
The indictment also contained a count for 
a simple assault and battery. 

The prosecutor stated that he had an 
execution against the husband ; and while 
in the act of taking certain goods, on which 
he had levied, out of the house, the de- 
fendant ordered him to leave it, which be 
refused or neglected to comply with, and 
she then struck him. 

Phoenix called on him to produce the 
execution, which he had not in his posses- 
sion, having left it in the Justices’ Court. 
The counsel then contended to the court, 
that all which the witness had stated rela- 
tive to the process, should be laid out of 
view ; and the case would then stand on 
the simple ground, that a trespasser, being 
about taking the goods out of the defend- 
ant’s house, she ordered him to depart, 
which he refused, and she then struck 
him, as she had a right to do. 

The court so charged the jury, and the 
defendant was acquitted. 























(HIGHWAY ROBBERY.) 


JOHN VINCENT AND GEORGE 
FOOT’S CASES. 


Maxwe vt, Counsel for the prosecutions. 

Price, Counsel for Vincent, tn the prose- 
cution for robbery. 

Simons, Counsel for Foot. 





The testimony of a witness who appears beiore the 
jury, on behalf of the prosecution, in a suspi- 
cious or unfavourable light, will be strictly scru- 
tinized, and sometimes discredited—especially 
in a capital case. 





During the last term, Vincent was in- 
dicted for highway robbery, committed, 
on the day of October last, on Cal-! 
vin Hoyt, by forcibly taking from his pos- 
session $35. The prisoner, during this! 
term, was indicted for an assault and bat-_ 
tery, committed on the same person ; and: 
; Foot was indicted for a highway robbery | 
Be on Hoyt, at the same time. 

t eae On the traverse of the first-mentioned 
SS TM | indictment, it appeared, from the testi- 
pie F mony of Hoyt, on his direct examination, 
aa at that on the evening of the day laid in the 
ely indictment, he was in a grocery store at, 
Corlaer’s Hook, and took out his pocket, 
book, containing his money, in presence 
of the prisoner, to whom he mentioned’ 
that he wanted to go to the Bear-Market. 
‘The prisoner told him that he would show 
him a way nearer than that he proposed 
> ae going. 
Be Galt At a short distance from the grocery, 
eet another person fell in their company, 

-) when both proceeded with him through 
} Market and other streets, until they came 
to a vacant spot of ground on the North 
River side of the city, called Lispenard’s 
Meadows ; previous to which, Hoyt ob- 
served his companions whispering toge- 
ther. When they arrived at a place in 
, 
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the meadows distant from any house, the 
prisoner insisted that Hoyt should sell his 
coat, which he said he would for a rea- 
sonable price. ‘The prisoner asked Hoyt 


; 
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th ac! to let him try it on: he did so; and, be- 
* hh ginning then to grow suspicious of his com- 
ii panions, turned his head round to see if 
{i he could observe any person, and at that 
4 3 instant received a violent blow from a 
ha Mie heavy stone, which brought him to the 
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ground. He shortly recovered, and found 
that his money, which was in the pocket 
of his pantaloons, was gone, and his com. 
panions were running in contrary direc. 
tions. He pursued, and cried murder! 
watch !—a watchman shortly made his 
appearance, when the prisoner was ap- 
prehended ; the other escaped. 

Hoyt’s jaw-bone was broken by the 
blow, and he had been a considerable time 
contined in the hospital. 

On his cross-examination, it was re- 
luctantly drawn from him, that he had 
been for a considerable time, in the af: 
ternoon of the day laid in the indict- 
ment, engaged in playing cards with the 
prisoner and others, for something to drink ; 
and that, on the way from Corlaer’s Hook 
to the Bear-Market, the prisoners and 
himself stopped at groceries and purchased 
something else to drink. 

His statement was not corroborated 
by other testimony, and the prisoner, af- 
ter the arguments of the counsel, and the 
charge of the court, was acquitted. He 
was, however, found guilty of an assault 
and battery on the same person, during 
this term. 

On the traverse of the indictment 
against the other, in addition to the above 
statement, Maxwell introduced several 
witnesses to confirm it. 

Daniel Reton, a watchman, stationed at 
the lower end of Hester-street, proved 
that on the night the robbery was com- 
mitted, he arrested Vincent in the act of 
running. 

Jacob Hays proved, that, on the after- 
noon the robbery was committed, being 
at Manhattanville, he saw Vincent and 
Foot lurking together; and that shortly 
after the trial of Vincent, the witness ask- 
ed Hoyt if he should know the companion 
of Vincent again if he should see him ? and 
being answered in the affirmative, shortly 
afterwards he arrested Foot, and brought 
him to Hoyt, who immediately called him 
George. It was proved, that on the night 
the robbery was committed, one of these 
persons, on their way down Hester-street, 
was called by that name. 

The prisoner was found guilty, and sen- 
tenced to the State Prison for life ; and 
Vincent was sentenced to the Peniten- 
tiary three years. 
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‘GRAND LARCENY——CONSTRUCTIVE POSSES- 
SION.) 


JOHN DAYTON and THOMAS DY- 
ER’S CASE, indicted with GIDEON 
WANGER and SAMUEL LEGG. 


Maxwe 1, Counsel for the prosecution. 

Scott, Counsel for Dayton ; and 

GarpenrerR & Price, Associate Counsel 
with Scott for Dyer. 

Where the cargo on the deck of a North-River 
coaster was swept off ina violent gale, and while 
floating in the water was taken up by persons 
coming from the shore in boats, who brought it 
on shore, and afterwards concealed a part of 
such cargo, conveyed it to the city of New-York 
in a secret manner, and converted the avails to 
their own use: and it further appeared, that the 
captain, having charge of the cargo, had the 
power of regaining possession, though, by reason 
of the situation of his vessel, he did not imme- 
diately attempt to regain such possession ; on 
the traverse of an indictment against such per- 
sous for grand larceny, it was held that the cap- 
tain, by such accident, was not so far devested 
of the possession and property in such cargo, 
that a prosecution for that offence could not be 
supported. 

In such case, it was left to the jury to judge, from 
all the circumstances in the case, whether the 
prisoners, at the time of taking up such property, 
intended to convert it to their own use. 

It seems that, in such case, such property, in a le- 
gal point of view, was not lost by the captain. 


The prisoners, Dayton and Dyer, were 
indicted for grand larceny, in stealing for- 
ty barrels of flour, two firkins of butter, 
two hives of honey, three tierces of 
cheese, and one chest, containing three 
coats and six pair of pantaloons, all of the 
value of $443, the property of James 
Taylor, on the 6th day of October last. 

it appeared in evidence, that on the 
day laid in the indictment, being Tues- 
day, at one o’clock in the afternoon, the 
sloop Superior, from Catskill, of which 
Taylor was the captain, while between 
Fort Washington and Spuyting Deuval 
Creek, about ten miles from New-York, 
overset in a violent gale of wind from the 
5.S.W. The cargo on the deck, con- 
sisting of flour, butter, honey, potash, 
and other articles, was swept off, and the 
prisoners, with others, on the East shore, 


seeing the situation of the vessel, put off 


in boats to save such part of the cargo as 
they could. Some floated on the shore, 
and some was taken up by the boatmen. 

_ The vessel being in this dreadful situa- 
tion, and Captain Taylor, judging, from 





the direction of the wind, that sach of the 
articles as would float would be driven on 
the eastern shore and preserved by the 
people there, continued with his vessel, 
and did not, until the Friday following, go 
after the property. On that day he found 
a part of the property on the shore, and 
in fifteen days after the accident, found 
twelve barrels of the flour in the police 
office. 

It appeared that Dayton was the prin- 
cipal in the transaction hereafter related. 
In a conversation with Legg, Dayton al- 
leged that he intended to keep a part of 
the property as a compensation for his 
trouble ; stating that the owner, in such 
cases, was generally illiberal, and would 
not allow near as much as the law allow- 
ed, which was half the property. In the 
presence of Legg, he concealed four bar- 
rels of flour, a firkin of butter, and a hive 
of honey, by covering it with stones and 
bushes. Dyer also took his part of the 
property, removed it from the place 
where it came on shore, concealed it, 
and, in conjunction with Dayton, hired 
Wanger, one of the prisoners, to come up 
with a schooner in the night and convey 
the property to the city. 

It appeared that after the property was 
brought to the city, Dayton, by profession 
a fisherman, opened a flour ware-house at 
Corlaer’s Hook, and continued merchan- 
dizing until the police folks, wickedly, 
broke up his assortment. 

Dyer, according to the current of the 
testimony, appeared to have been drawn 
into the scrape by the specious arguments 
of Dayton, who, according to Legg’s testi- 
mony, stated that he had often helped to 
take up property coming from wrecked 
vessels, and was acquainted with the law 
relating to such matters. 

Dayton and Dyer were tried separate- 
ly ; and Legg was admitted as an approver 
in both cases, and Wanger in the trial 
against Dyer. ‘The statement of both 
these witnesses appeared to be tuily sup- 
ported by credible testimony. 

The defence of the prisoners, on each 
trial, was built on the same ground, and the 
charge of the court to the jury, in princi- 
ple, was the same. 

Without troubling the reader with the 
several arguments of counsel in each case, 








we shall state the grounds assumed in the 
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defence of Dyer, and the charge of the 
court to the jury. 

Scott contended that the property, hav- 
ing been lost from the vessel, the posses- 
sion was legally obtained by the prisoner. 
No trespass was committed; and it did 
not appear, from the evidence, that a fe- 
lonious intent existed in his mind at the time 
of the original taking. ‘The counsel cited to 
the court, 2 M‘Nally’s Evid. p. 404. and 
6. in support of his argument. 

Price, on the same side, cited to the 
court the case of the “‘ People v. Ander- 
son,” 14 Johns. Rep. p. 294.; the mar- 
ginal note in which, is, that ‘* a bona fide 
finder of an article Jost, as a trunk, con- 
taining goods, lost from a stage-coach, and 
found on the highway, is not guilty of 
larceny by any subsequent act in secreting 
er appropriating to his own use the arti- 
cle found.”” The counsel, after reading 
the opinion of Chief Justice Thompson, 
who dissented, and that of the court, de- 
livered by Mr. Justice Spencer, contend- 
ed that the case read was precisely analo- 
gous to this case. 

Maxwell contended that the owner had, 
continually, a constructive possession, and 
never intended to abandon his possession. 
The counsel, in his argument, cited 4 
Black. Com, p. 232. 

His honour the Mayor charged the jury, 
that the case read from Johnson was not 
analogous to the case submitted for their 
determination. There, the property, to 
every legal intent, was lost to the owner, 
and came into possession of the prisoner 
by finding. But in this case, according to 
the testimony, the property was not lost ; 
it was merely separated from the owner 
by an accident ; he did not lose his con- 
trol over it, and, at no point of time, in- 
tended to abandon his right of recovering 
possession. 

Here was a vessel in distress ; the own- 
er was present, and had the property in 
his power, and never intended to abandon 
his control over it. Besides, it was no- 
torious that the property came from the 
vessel. 

In cases of fire in our city, where pro- 
perty is thrown promiscuously in the 
street, and is often, for a time, beyond the 
owner’s reach, it has always been held, 
in this court, that it is felony to take such 
property with a fraudulent intent. It has 





never been considered, that propery 
which has been wrested from the owner 
by accident, is so far lost that it is not the 
subject of a felony. The court cannoi 
perceive the difference, in principle, be- 
tween cases of that description, so fre. 
quently tried in this court, and the present 
case. 

In point of moral turpitude, this must 
surely be ranked among offences the most 
atrocious ; for it is taking advantage of the 
distress of others, to purloin their proper- 
ty under colour of rendering assistance. 

On the whole, the only question for 
the jury is, whether, at the time the pri- 
soner took this property, he did it with 
the fraudulent intent of converting it to 
his own use, without the consent of the 
owner? The jury, in determining this 
question, have a right to recur to the 
conduct of the prisoner subsequent to such 
taking, and to all the circumstances in the 
case as detailed inthe testimony. Should 
the jury believe that the prisoner, at the 
time he took this property from the wa- 
ter, intended to convert it to his own use, 
it will be their duty to convict him: but 
if he intended to preserve it for the own- 
er, it will be their duty to acquit him. — 

The jury, in each case, found the pri- 
soners guilty ; but recommended Dyer to 
mercy. Wanger was tried on another in- 
dictment, containing the same charge, and 
acquitted. 

Dayton was sentenced to the State Pri- 
son seven years, and the sentence of Dy- 
er suspended. 

— 


(PETIT LARCENY—VARIANCE.) 
DANIEL REED, JOHN LENNINGTON, and 
ROBERT REED’S CASE. 
Maxwe ., Counsel for the prosecutvon. 
GarpenieR, Counsel for the prisoners. 
On the traverse of an indictment for stealing a hog, 

it appeared, that at the time the felony was com- 
mitted, the animal was dead and partly dressed : 
held that the description in the indictment was 
sufficient. 
It seems, that the common acceptation of the name 
of property, governs the description thereof in 
an indictment. A 
The prisoners were indicted for petit 
larceny, in stealing a hog. 
It appeared in evidence, that the pri- 
soners, soldiers in the United States ser- 
vice, came, with others of their compan 
ions, from Bedlow’s Island, in a boat, t 
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gne of the public docks, on or near which 
one of our citizens had been killing hogs. 
Being out of fresh provisions, as one of 
them stated on his examination, they un- 
dertook to supply themselves ; and Len- 
nington actually purloined one of the hogs, 
which was hanging up, partly dressed. 
In taking it into the boat, he accidentally 
dropped it in the water between the boat 
and the dock. 

Gardenier contended to the court and 
jury, that there was a variance between 
the proof and the indictment, in the de- 
scription of the property. A hog was an 
animal, having bristles, hair, tail—and a 
faculty of walking on four legs ; and there 
was, manifestly, a time when it ceased to 
be a hog, to all mtents and purposes. If 
the creature were deprived of life, it 
ceased being an animal, if of brisiles, 
hair, and tail, the essential characteristics 
of a hog, by which it was distinguished 
from all other animals, were wanting ; and 
much more so, if deprived of all power of 
moving. Therefore, if the definition the 
counsel had laid down was correct, and 
that it was he could have no manner of 
doubt, then it followed, clearly, that there 
was a variance between the proof and the 
description of property in this indictment. 
Had this property been cut in pieces and 
barrelled, could it have been called a hog ? 
Surely not: and yet there would have 
been as much propriety in calling it by 
that name in that, as in this case. The 
fact is, in both cases, the proper name is 
pork; and should have been so laid in 
the indictment. 

By the court.—It has been solemnly de- 
cided, in this court, that an indictment for 
stealing ducks was supportable, where it 
turned out in proof that the ducks stolen 
were dead. 

Counsel.—But the court will perceive 
there is a manifest difference, in princi- 
ple, between that case and this: there, 
no other name, or description, in language, 
could be given to the property, after it 
was dead, than ducks ; here, the property, 
when dead, is—pork. 

By the court.—In common acceptation, 
property of the description and in the 
state this was when stolen, is called a 
hog ; and this, at least, in the descriptive 
part of the indictment, is sufficient. 

Lennington was found guilty, and sen- 

0 
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tenced to remain in Bridewell three days, 
and the two others were acquitted by the 
jury, and discharged by the court, with 
the caution—‘* Go, and do the like no 
more.” 

— 


SUMMARY. 


(GRAND LARCENY.) , 


Daniel Gannon, was indicted, tried, and 
found guilty of grand larceny on two in- 
dictments ; the one, for stealing a horse, 
the property of Thomas Dunning, and the 
other, for stealing a horse, the property 
of Sylvanus Conklin. He was sentenced 
to the State Prison fourteen years. 

William Fewell, on two indictments for 
the same offence, the one for stealing a 
chest of tea, and other articles of mer- 
chandise, the property of Truman Wal- 
den and Eli N. A. Bailey, and the other, 
for stealing three hundred pair of shoes, 
of the value of $331, the property of 
George F. Wing, was indicted, tried, and 
found guilty, and sentenced to the State 
Prison ten years. 

Thomas Curly, lived in Bancker-street ; 
and it appeared, on the traverse of an 
indictment against him, that his house was 
the depository of stolen goods; and a 
quantity of cloths, stolen from Gad Root 
and Enoch Dunham, was found, by the 
police officers, concealed in his garret ; 
and either not knowing, or refusing to 
give a satisfactory account of such posses- 
sion, he was convicted. The jury, no 
doubt, had in view the old adage—** The 
receiver is as bad as the thief.”” His sen- 
tence was suspended. 

Daniel Saltus, and John Stevens, were 
both convicted, separately, of this offence, 
during the term of October last. Their 
sentences, this term, were further sus- 
pended. 

(PETIT LARCENY.) 


Richard Hunt, Adam Strong, Josiah 
Grant, Hugh Kennedy, John Kelly, Joshua 
Haines, Joseph Bell, Thomas Cotterel, Na- 
thaniel Churchill, Robert Wilson, and Lur- 
ton Dusenberry, were each convicted of 
this offence, and the two first sentenced to 
the Penitentiary two years each; the 
four following for eighteen months each ; 
the three following for nine months each ; 
the next for six months ; and Dusenberry’s 





sentence was suspended, 
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AT the SITTINGS, holden at the City- 
Hall of the City of New-York, on 
Thursday, the 23d day of dpril, in the 
year of our Lord one thousand eighi 
hundred and seventeen— 

BEFORE 
The Honourable 
AMBROSE SPENCER, one ef the 


Justices of the Supreme Court of 


Judicature of the State of New- 
York. 
Joun M‘Krsson, Clerk. 
MARTHA CODD 
MATTHEW CODD. 

Burr & Wirkixs, Counsel for the plain- 

tif. 

Batpwin & Price, Counsel for the de- 

fendant. 

It is not only wicked, but utterly unsafe, for a sui- 
tor, in a judicial proceeding, to attempt to per- 
vert justice by inducing others to commit per- 

sietend—the law requires fidelity on your part, 
as well as on that of your wives. 

This was a feigned issue, sent down 
from Chancery to this court, to try the 
fact of adultery, alleged by the plaintiff, 
in her bill, as having been committed by 
the defendant, which was denied, under 
oath, in the answer. 

Without entering into a detail of the 
testimony, we propose to present to our 
readers the prominent facts, that they may 
be the better enabled to understand the 
following case. 

Catherine Cannon, the material wit- 
ness for the plaintiff, clearly proved the 
fact alleged in the bill to have been com- 
mitted by the defendant, in the year 1800, 


when the witness was, in the capacity of 


a nurse, in the family of the parties, be- 
ing then sixteen years ofage. She after- 
wards married Andrew Cannon, and re- 
moved with him to Eastchester. 

Gilbert Underhill and wife, Margaret 
Brush, Julia Ann Guion, Patience Lang- 
don, and William Hill, concurred in show- 


good ; several of them having been ac- 
quainted with her fifteen years. 
Testimony, strongly corroborating the 
relation of Mrs. Cannon, was also intro- 
duced on behalf of the plaintiff. 
Mary Tuttle, and several other wit- 
nesses, were introduced as witnesses on 


‘THE NEW-YORK, ve 











behalf of the defendant. Amohg the rest, 
Dr. Jacob S. Arden testified, that durins 
the then present month, the witness went, 
incompany with the defendant, and Charles 
West, and Isaac Sherman, to the house of 


i Andrew Cannon, in Eastchester, for the 


purpose of subpoenaing his wife, who said 
that she knew nothing about the affair. 
She ordered the defendant to leave the 
house, or she would scald him; at the 
same time threatening to put him in the 
State Prison. 

Isaac Sherman,* a witness introduced 
on behalf of the defendant, on being sworn, 
testified, in substance, that he was invited 
by the defendant to go with him to East- 
chester, and set out with him, in compa- 
ny with Charles West and Dr. Arden. 
While on the way, the defendant offered 
the witness 1,000 dollars to swear to cer- 
tain things, as having been said by Mrs. 
Cannon; and wanted the witness to go 
with him to the house of that woman, for 
the purpose of finding out what she would 
say, and the defendant would supply the 
rest. 

The defendant afterwards delivered the 
witness a paper containing certain instruc- 
tions, by which he was to shape his testi- 
mony in court. (Here the witness deli- 
vered the paper to the court, and it was 
proved to be in the handwriting of the 
defendant. ) 

The counsel for the plaintiff declined 
addressing the jury—Mr. Price abandon- 
ed the defence—and, after an address to 
the jury by his associate counsel, his ho- 
nour the judge recapitulated the testimo- 
ny, and charged the jury strongly in ta- 
vour of the plaintiff. 

The jury, without leaving their seats, 
found a verdict for the plaintiff ; and on 
the transmission of the Judge’s certificate 
to the Chancellor, he decreed a divorce. 





— 


* This witness. in consequence of a severe wound, 
received in an engagement. from a ball, which en- 


. . | tered the right side of the abdomen, passed through 
ing the characier of the witness to be} 


its cavity, and was extracted near the left side of 
the spine, has nearly lost his speech. In his pro- 
nunciation, many monosyllables are omitted : am 

the other words are so lengthened, that there 's 
about as much time elapsing between each sylla- 
ble, as. in common speech, between the words. 
This, combined with a peculiar stiffness in delive- 
ry; difficult to be explained, would induce one, 
unrequainted with the witness, to believe bilB, 
while speaking, in a state of intoxication. 
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